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Middle East Litigants in the English courts 

 Countries from the Middle East region have consistently featured 

in the list of ‘Top Ten Litigants Appearing in Court by Nationality’ 

in Portland Communications’ Commercial Court reports: 

– 2019 report – 22 litigants from UAE (9th place) 

– 2020 report – 12 litigants from Libya (9th place), 10 litigants 

from Lebanon (10th place) 

– 2021 report – 21 litigants from UAE (7th place) 

 In 2019-2021, the English courts (particularly the Commercial 

Court) has heard disputes involving parties from Algeria, Bahrain, 

Comoros,  Djibouti, Egypt, Iraq, Jordan, Kuwait, Lebanon, Libya, 

Mauritania, Morocco, Oman, Palestine, Qatar, Saudi Arabia, 

Somalia, Sudan, Syria, Tunisia, UAE and Yemen 
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PART 1: Challenges to jurisdiction, 

permission to serve outside England, 

and forum non conveniens cases 
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PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(1) FS Cairo (Nile Plaza) LLC v Brownlie [2020] EWCA Civ 996 (29/07/2020) 

 

(2) Libyan Investment Authority v JP Morgan Markets Ltd [2019] EWHC 1452 

(Comm) (10/06/2019) 

 

(3) Gulf International Bank BSC v Al-Dawood [2019] EWHC 1666 (QB) 

(01/07/2019) 

 

(4) Performing Right Society Ltd v Qatar Airways Group QCSC [2020] EWHC 

1872 (Ch) (17/07/2020) (see also [2021] EWHC 869 (Ch) in Part 6 below)) 

 

(5) Public Institution for Social Security v Al-Rajaan & ors [2020] EWHC 2979 

(Comm) (06/11/2020) 

 

(6) Nimer v United Al Saqer Group LLC [2021] EWHC 50 (QB) (18/01/2021) 

 

(7) BB & ors v Al-Khayyat & ors [2021] EWHC 1499 (QB) (04/06/2021) 
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PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(1) FS Cairo (Nile Plaza) LLC v Brownlie [2020] EWCA Civ 996 (29/07/2020) 

 Claimant commenced claims in contract, negligence and vicarious liability against the operator of 

an Egyptian hotel which had provided a limousine tour during which an accident occurred in which 

her husband died. 

 The Egyptian company appealed against a decision that the English jurisdiction was the proper 

forum for the claims. 

 The Court of Appeal (Underhill LJ; McCombe LJ; Arnold LJ) dismissed the appeal: 

– The case had already been up to the Supreme Court in a previous phase. A majority of the 

Supreme Court had held (obiter) that the instant claims satisfied the “gateway” to the English 

jurisdiction in CPR PD6B para.3.1(9)(a) because “some significant damage” had been 

sustained in England. The instant court would follow that conclusion. There was no need to 

distinguish between direct and indirect damage when asking whether a claimant had suffered 

“significant damage” in England for jurisdiction purposes. 

– The company’s argument that permission to serve out of the jurisdiction should be set aside 

because no relevant case on Egyptian law had been pleaded in the Particulars of Claim was 

rejected. The judge had concluded on the basis of the claimant’s expert Egyptian law 

evidence that the vicarious liability claim had reasonably prospects of success. In the absence 

of satisfactory evidence of foreign law on the contract and direct tort claims, the judge had 

(correctly) relied on the default rule of applying English law 

– In the context of permission to serve out of the jurisdiction, the claimant could rely on the 

default rule of applying English law until the defendant adduced substantive foreign law 

evidence such as to disapply the default rule. A mere objection to the default rule did not 

displace it. 
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PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(2) Libyan Investment Authority v JP Morgan Markets Ltd [2019] EWHC 1452 (Comm) 

(10/06/2019) 

 The LIA claimed that D3 had fraudulently assisted in arranging a US$200m derivative 

transaction in November 2007 (in the course of which he had paid bribes) and had accepted 

US$6m in secret commissions. D3 applied for the setting aside of the permission to serve 

him out of the jurisdiction. 

 The LIA’s position was that it had only become aware of the facts giving rise to these 

allegations during other proceedings (which were settled in 2017). Accordingly, at the 

without notice stage of applying for permission, the LIA had said it had a real prospect of 

avoiding the limitation period through an extension under S.32 LA 1980 (discovery of a 

concealed fraud). 

 The Commercial Court (Bryan J) granted the set aside application: 

– To obtain an extension under S.32 LA 1980, the LIA had to show that it could not with 

reasonable diligence had discovered the alleged concealed fraud more than 6 years 

before issuing the claim. 

– On the evidence, however, it had been shown that the LIA had either known or had 

been in a position to be able to discover the facts necessary to plead the claims more 

than 6 years previously. 

– A party seeking permission to serve out on a without notice basis was under a duty of 

full and frank disclosure. The LIA had failed to highlight evidence relevant to limitation 

and had committed an “egregious” breach of duty in this regard. 7 



PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(3) Gulf International Bank BSC v Al-Dawood [2019] EWHC 1666 (QB) (01/07/2019) 

 In 2019,  the claimant Bahraini bank (with a branch in Saudi Arabia) served English 

proceedings on a Saudi citizen seeking sums pursuant to a personal guarantee signed in 

2002 (containing an exclusive jurisdiction clause in favour of the Saudi courts). 

 The defendant sought to set aside (alternatively, stay) the proceedings on grounds of lack of 

jurisdiction and/or that Saudi Arabia’s Banking Disputes Committee was the more 

appropriate forum. 

 Although the defendant originally contended that the personal guarantee ousted the English 

jurisdiction, that argument was not pursued and a concession was made that the claim was 

a “civil and commercial matter” under Regulation 1215/2012. The stay application was 

premised on the court retaining discretion to stay where jurisdiction was founded upon 

Article 4(1) of Regulation 1215/2012 (jurisdiction based on domicile). 

 The Court (John Kimbell QC (sitting as a Deputy High Court Judge)) dismissed the 

jurisdiction challenge: 

– Once the defendant had conceded that he was domiciled in England at the time the 

proceedings were commenced, and that the claim was a “civil and commercial matter”, 

the English court had jurisdiction under Article 4(1) of Regulation 1215/2012 

– The defendant’s contention that the court retained a discretion to stay the claim, 

notwithstanding the establishment of jurisdiction based on domicile, was rejected. The 

English courts were not permitted to resort to domestic rules to stay a claim founded on 

a mandatory jurisdictional rule. 8 



PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(4) Performing Right Society Ltd v Qatar Airways QCSC [2020] EWHC 1872 (Ch) (17/07/2020) 

 The claimant was the assignee of worldwide performing rights to certain music and sound 

recordings that were used on the defendant’s in-flight entertainment system. The claimant 

commenced English proceedings alleging worldwide copyright infringement. The defendant 

sought a stay on forum non conveniens grounds, alternatively on case management grounds, 

because the most appropriate forum was Qatar. 

 The High Court (Birss J) rejected the stay application: 

– The relevant test was whether there was another available forum that was clearly and 

distinctly the natural forum (“most real and substantial connection”). 

– Whilst the defendant had stronger links to the UK than the claimant had to Qatar, the 

degree of difference was small. The defendant’s aircraft spent more time in Qatar than in 

the UK, but the relevant acts took place in the UK to a significant degree (although much of 

the relevant activity also took place in third party territory). 

– It was argued that the approach to costs recovery in Qatar was less generous than that in 

England, but that was held to be an irrelevant factor. There could be no suggestion that the 

Qatari courts were not capable of adequately dealing with and applying foreign law in 

cases where it was required. The English court’s expertise in IP matters was not relevant. 

Whichever court heard the matter, there would be a need to translate between English and 

Arabic. 

– It could not be said that Qatar was clearly the natural forum. There was no reason to give a 

case management stay at the instant stage. 
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PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(5) Public Institution for Social Security v Al-Rajaan & ors [2020] EWHC 2979 (Comm) (06/11/2020) 

 Article 6(1) of the Lugano Convention provides that co-defendants can be sued in the state where only 

one of them is domiciled, provided that the claims are so closely connected that it is expedient to 

determine them together. 

 The claimant is a public institution that operates Kuwait’s social security and pension scheme. The 

proceedings alleged that its former director-general (Mr. Al-Rajaan) had committed a substantial fraud, 

which involved him receiving secret commissions totalling US$847 million over a period of 20 years. 

 The claimant was bound by exclusive jurisdiction clauses to pursue claims against some of the 

defendants in Switzerland. For other claims, the claimant argued that the court could assess the 

applicability of Article 6(1) of the Lugano Convention to see whether they could or should be made co-

defendants in England. 

 Various other defendants (two major Swiss banks and several former partners of those banks) challenged 

the English courts’ jurisdiction on the basis that the claims were subject to Swiss jurisdiction pursuant to 

the Lugano Convention. 

 The Commercial Court (Henshaw J) upheld the jurisdiction challenges: 

– Allowing someone to be sued as a co-defendant in England when they had to be sued in a Lugano 

jurisdiction on claims with a close factual connection was inconsistent with the policy objectives of 

the Lugano Convention. 

– The court had to determine whether the degree of connection between the claims made it expedient 

to assume jurisdiction (taking into account the risk of irreconcilable judgments). 

– Here, there was a risk of inconsistent judgments against the same defendants (not just between 

different defendants) and the court designated by the exclusive jurisdiction clause was also the court 

of the defendants’ domicile. All claims against any of the given defendants could be pursued in a 

single forum – Article 6 of the Lugano Convention was not satisfied. 
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PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(6) Nimer v United Al Saqer Group LLC & ors [2021] EWHC 50 (QB) (18/01/2021) 

 The claimant Jordanian-Canadian national had formerly been CEO of one of the defendant companies. He 

brought a damages claim alleging that he had signed a termination contract (under which he had received 

much less than what was due to him under his employment contract) under duress. D5 was served during a 

visit to London and was used as the anchor defendant for an application for permission to serve the rest in the 

UAE. 

 D5 applied for the claim against him to be stayed, and the other defendants sought to set aside the 

permission to serve them in the UAE. It was common ground that Abu Dhabi was the natural forum, unless 

special circumstances required the case to be tried in England & Wales. 

 The claimant alleged he would not receive a fair trial in Abu Dhabi due to the defendants’ substantial influence 

within Abu Dhabi/UAE, that the defendants had threatened to harm him and prosecute him if he returned to 

Abu Dhabi. 

 The High Court (Master Davison) granted the applications: 

– The claimant had failed to establish there was a real risk of an unfair trial in Abu Dhabi. The claimant’s 

own evidence as to that risk was unreliable and at odds with documentary evidence. The defendants 

had demonstrated that court cases against them in Abu Dhabi did not always go their way. 

– The allegation as to why the appropriate forum should be displaced needed to be “clearly demonstrated 

against an objective standard and supported by positive and cogent evidence”. The evidence here 

largely consisted of mere generalised assertions against the impartiality of a foreign judicial system. 

– The claimant had also failed to demonstrate an objectively well-founded fear of returning to Abu Dhabi. 

The allegations that the defendants would seek to have him prosecuted on his return were implausible 

given that such a prosecution would be time-barred under UAE law. The claimant had remained in the 

UAE for 3 years after signing the termination agreement, during which he lived in a property leased from 

the defendants at a discounted rate (which was at odds with his alleged fears). 
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PART 1: Challenges to jurisdiction, permission to serve outside 

England, and forum non conveniens cases 

(7) BB & ors v Al-Khayyat & ors [2021] EWHC 1499 (QB) (04/06/2021) 

 The claimant Syrian refugees brought a damages claim against two Syrian-Qatari businessmen (D1-D2) and a Qatari 

bank (D3) alleging they were responsible for funding (or allowing funds to reach) a terrorist group (ANF) that had 

caused the claimants harm. D3 sought a stay on forum non conveniens grounds that the claim’s appropriate forum 

was Qatar. The stay application had been adjourned to allow the claimants more time to gather evidence as to an 

alleged conspiracy to pervert the course of justice in Qatar. 

 Much of the evidence then filed by the claimants covered “a very wide range of subjects and travels far beyond the 

alleged attempt to interfere with these proceedings”. D3 applied for that evidence to be struck out. The claimants 

sought permission to cross-examine D1-D2 and D3’s expert witness. 

 The High Court (Chamberlain J) struck out certain parts of the claimants’ evidence and rejected the cross-examination 

application: 

– The court could not realistically make a finding at this stage of the litigation (before service of a defence, before 

disclosure) that the defendants had been channeling money to a terrorist group on behalf of the State of Qatar. 

It would be inappropriate for the court to make directions designed to enable findings on the underlying 

allegations. 

– A close reading of the claimants’ application to cross-examine D1-D2 revealed that the main purpose of the 

proposed cross-examination was to establish or ventilate the underlying allegations that the defendants were 

involved in funding terrorist activities, and would only indirectly be relevant to the ‘interference allegations’. That 

would be inappropriate. 

– It was not usual to allow cross-examination of experts on a stay application. The claimants’ contentionthat the 

expert’s evidence was flawed and at odds with the treatment meted out to Qatar’s ruling family by Qatari courts 

was one that could be put to the judge at the stay application – there was no need to cross-examine the 

defendant’s expert. 

– The required understanding of the scope and nature of the underlying allegations could be gleaned from the 

pleadings – there was no need for the judge to peruse voluminous evidence about the underlying allegations 

when determining the stay application. 

 It was reported in June 2021 that a further set of English proceedings have been commenced against a range of 

Qatari institutions and individuals alleging financial support for ANF. 
12 



PART 1: Challenges to jurisdiction and permission to 

serve outside England 

SUMMARY OF KEY POINTS 

 In certain circumstances, the English courts can be used to as a forum for the resolution of 

disputes where the relevant acts and omissions took place in the Middle East where some 

“damage” was incurred by the innocent party in the English jurisdiction. 

 Middle Eastern parties can be served with English court process, provided that the English court 

has given its permission first. This permission will often be sought and granted on a without notice 

basis – which the defendant would then have an opportunity to try to set aside. When seeking 

permission to ‘serve out, parties must be aware of their duty to give full and frank disclosure, 

including of potential defences. 

 Middle Eastern parties with their residency or domicile in the English jurisdiction must be aware of 

the potential for this to be used as a basis that the English courts can exercise jurisdiction over 

them. Attempts to remove any such claims out of England and into their ‘home’ jurisdiction are 

unlikely to be successful where an English domicile can be established. 

 On the other hand, limitations on using an ‘anchor defendant’ to take advantage of the ‘open’ 

nature of the English jurisdiction are demonstrated by Public Institution for Social Security v Al-

Rajaan & ors [2020] EWHC 2979 (Comm). 

 In cases where jurisdictional issues fall to be determined on forum non conveniens grounds, 

Middle Eastern parties will (if they wish to demonstrate that the case should be heard in another 

jurisdiction) demonstrate that the other forum is “clearly” more appropriate than England. 

 An appeal against the judgment in FS Cairo (Nile Plaza) LLC v Brownlie [2020] EWCA Civ 996 

was heard by the Supreme Court in January 2021 and judgment is awaited. 
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PART 2: Service / State immunity cases 

(1) Union Fenosa Gas SA v Egypt [2020] EWHC 1723 (Comm) (30/06/2020) 

 

(2) R (Certain Underwriters at Lloyds London) v HM Treasury [2019] EWHC 

3182 (Admin) (07/11/2019) 

 

(3) General Dynamics UK Ltd v Libya [2019] EWHC 64 (Comm) (18 January 

2019) 

 

(4) Qatar National Bank QPSC v Eritrea [2019] EWHC 1601 (Ch) (27/06/2019) 

 

(5) General Dynamics UK Ltd v Libya [2019] EWCA Civ 1110 (03/07/2019) 

 

(6) Dynasty Company for Oil and Gas Trading Ltd v Kurdistan Regional 

Government of Iraq & anor [2021] EWHC 952 (Comm) (23/04/2021) 
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PART 2: Service / State immunity cases 

(1) Union Fenosa Gas SA v Egypt [2020] EWHC 1723 (Comm) (30/06/2020) 

 UFG obtained from Males J a without notice order for registration of an ICSID award against Egypt. UGF 

tried to serve the Males Order (but not the arbitration claim form) on Egypt through the diplomatic route 

(as required by CPR 6.44). Egypt returned the documents to the FCO as having been sent to the wrong 

person within its Foreign Ministry. 

 UGF obtained from Teare J a without notice order to dispense with service of the Males Order. 

 UGF obtained from Waksman J a without notice order for alternative service on Egypt’s solicitors (who 

were not authorised to accept service). 

 Egypt applied to set aside the Teare Order and the Waksman Order. 

 The Commercial Court (Jacobs J) dismissed the application: 

– In contrast to other parts of CPR Part 62 relating to non-ICSID Convention awards, there was no 

reference in CPR 62.21 to the arbitration claim form or service of it. That reflected the fact that CPR 

62.21 applied a different and simplified procedure for registration of ICSID Convention awards, 

compared to that of other arbitration awards. 

– Requiring service of an arbitration claim form was inconsistent with the regime for registration in CPR 

Part 74 (which was incorporated via CPR 62.21(2)). CPR 74.3 expressly permitted a without notice 

application for registration and CPR 74.6 expressly provided that permission was not required to 

serve a registration order out of the jurisdiction. Those express references in the procedural rules 

demonstrated that the procedure on an application for registration of an ICSID award was not the full 

CPR Part 8 procedure (which does require the issue and service of a claim form). 

– CPR 6.28 permitted the court in its discretion to dispense with service on a State. It was not required 

that there be exceptional circumstances for that discretion to be exercised. 

– As both the Males Order and Teare Order had already come to the attention of Egypt, alternative 

service should be permitted. 
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PART 2: Service / State immunity cases 

(2) R (Certain Underwriters at Lloyds London) v HM Treasury [2019] EWHC 3182 (Admin) 

(07/11/2019) 

 The claimants had permission to enforce in England a 2012 US district court judgment against certain 

Syrian Government agencies/officials concerning the hijacking of an EgyptAir flight in 1985. 

 HM Treasury refused to provide the claimants with information concerning assets held by those 

Syrian entities in UK bank accounts that had been frozen pursuant to EU Regulation 36/2012. 

However, Regulation 18 of those sanctions permitted the release of frozen funds to satisfy a judgment 

enforceable in the UK. The claimants applied for judicial review of HM Treasury’s refusal to provide 

information. Having unsuccessfully tried to serve the Syrian entities, inter alia, by courier, by email on 

the Syrian MoFA and by email on their US attorneys, the claimants applied for an order dispensing 

with service. 

 The Administrative Court (Lang J) granted the application dispensing with service: 

– English civil procedure rules allowed a court to dispense with service in “exceptional 

circumstances”. This did not mean “impossible”; it was a broad and flexible test which should not 

be rigidly circumscribed. 

– As the judicial review claim did not institute proceedings against a State, there was no need for 

S.12 SIA 1978 to be satisfied. The Commercial Court had already held that the enforcement 

claim had been deemed validly served in Syria. 

– Given the attempted service of the enforcement claim and the judicial review claim, the 

breakdown of UK-Syria diplomatic relations, the Syrian MoFA’s deliberate obstructiveness, and 

the lack of cooperation of the US attorneys, the “exceptional circumstances” test was satisfied 

 Subsequently, the claimants successfully sought judicial review of HM Treasury’s refusal to provide 

information – see slide 41 below 
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PART 2: Service / State immunity cases 

(3) General Dynamics UK Ltd v Libya [2019] EWHC 64 (Comm) (18 January 2019) (Males 

J) 

 S.12 SIA 1978 contemplated that there always had to be some document “required to be 

served” 

 Court has no power to dispense with service 
 

(4) Qatar National Bank QPSC v Eritrea [2019] EWHC 1601 (Ch) (27/06/2019) (Master Kaye) 

 S.12 SIA 1978 did not preclude the exercise of CPR 6.16 to dispense with service in 

exceptional circumstances 

 Dispensing with service meant that there was no document “required to be served” under 

S.12 SIA 1978 
 

HOWEVER… 
 

(5) General Dynamics UK Ltd v Libya [2019] EWCA Civ 1110 (03/07/2019) (Sir Terence 

Etherton MR; Longmore LJ; Flaux LJ) 

 The rationale for the protection of being served through diplomatic route does not apply at 

the enforcement stage in respect of an arbitration award 

 Order for permission to enforce was not the “document instituting proceedings” (so did not 

have to be served pursuant to S.12 SIA 1978) 

 The argument that dispensing with service meant there was no document “required to be 

served” was wrong. 18 



PART 2: Service / State immunity cases 

(6) Dynasty Company for Oil and Gas Trading Ltd v Kurdistan Regional Government of Iraq [2021] EWHC 

952 (Comm) (23/04/2021) 

 D2 was D1’s Minister for Natural Resources until 2019. The claimants brought proceedings alleging 

conspiracy to injure by unlawful means. The proceedings were not served on D1 but were served on D2 at 

Heathrow Airport. D2 challenged the English court’s jurisdiction arguing that he was immune under S.14 SIA 

1978, had not been validly served under S.12 SIA 1978, that the claim was barred by the foreign act of state 

doctrine, and that England was not the appropriate forum. 

 The Commercial Court (Butcher J) held (primarily) that D2 was immune: 

– It was common ground that D1 was a constituent territory of a federal state. On the basis of the expert 

evidence filed, Butcher J was satisfied that the Iraqi Constitution directly conferred D1 with authority to 

exploit and manage oil and gas resources in the KRI region. Therefore, D1’s relevant acts were done in 

exercise of Iraq’s sovereign authority. 

– The entry by D1 into the underlying contracts had been sovereign acts (acts jure imperii) and not private 

acts, as they concerned the exploitation of the publicly owned natural resources of the KRI, which only 

the government was authorised to enter into. 

– Immunity under the SIA 1978 extended to servants or agents of foreign states sued in respect of matters 

where they were acting in discharge of their duties. Butcher J rejected the claimant’s argument that an 

agent of a “separate entity” (as defined for S.14 SIA 1978) was not entitled to immunity even where the 

separate entity was immune. 

– D2’s contention that he was required to be served in accordance with S.12 SIA 1978 (diplomatic 

channels) was rejected. S.12 SIA 1978 did not apply to entities, servants or agents as distinct from the 

State 

– The KRI courts were the natural forum with which the claim had the closest and most real connection – 

inter alia, the events occurred largely in KRI, the applicable was probably KRI/Iraqi law, the documents 

and witnesses were largely in KRI 
19 



PART 2: Service / State immunity cases 

SUMMARY OF KEY POINTS 

 Issues of service of proceedings on foreign parties (particularly on foreign 

sovereign States) have been considered in detail by the English courts. 

 Efforts by sovereign States to deliberately avoid service of substantive and 

enforcement proceedings have been seen with increasing frequency (although 

they have generally been unsuccessful before the English courts). 

 An appeal against the Court of Appeal’s important decision in General Dynamics 

UK Ltd v Libya [2019] EWCA Civ 1110, which rejected the argument that 

dispensing with service meant there was no document “required to be served” on 

a State under S.12 SIA 1978, was heard by the Supreme Court on 15 December 

2020 and judgment is awaited. 
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PART 3: Freezing order cases 

(1) The World LLC v Dalal [2019] EWHC 2993 (Comm) 

(13/11/2019) 

 

(2) Les Ambassadeurs Club Ltd v Albluewi [2020] EWHC 

1368 (QB) (28/05/2020) 

 

(3) Public Institution for Social Security v Al-Rajaan & ors 

[2020] EWHC 1498 (Comm) (09/06/2020) 

 

(4) Abu Dhabi Commercial Bank PJSC v Shetty [2020] 

EWHC 3423 (Comm) (02/12/2020) 
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PART 3: Freezing order cases 

(1) The World LLC v Dalal [2019] EWHC 2993 (Comm) (13/11/2019) 

 The underlying dispute concerned the development of plots of land in The World project in Dubai. 

The defendant had been successful in proceedings before the Dubai World Tribunal (on the basis 

of lack of a binding contract concerning some of plots), but the claimant was successful in Dubai 

court proceedings (which reached the opposite conclusion). Attempting to enforce that judgment in 

England, the claimant obtained a without notice WFO. 

 The Commercial Court (Carr J) rejected the application to discharge the freezing order: 

– There had been no unfair presentation of the defendant’s fraud defence at the without notice 

hearing. The possibility of the defence had been identified and the judge had acknowledged it 

in his ruling. 

– There was no material non-disclosure notwithstanding that the claimant’s counsel had made a 

mistake in informing the judge that certain plots of land had been transferred to the defendant 

(when, in fact, they had only been registered in a revocable manner on an interim register). 

– There was no material non-disclosure notwithstanding that the claimant’s evidence had failed 

to explain that the defendant’s shareholding in a UK company had passed to a Dubai 

company in 2015 before passing to a Hong Kong company in 2017. Whilst not 

inconsequential, the mistake was not dishonest. 

– Overall, the claimant had established a risk of dissipation. Property had been transferred by 

the defendant to his wife after he had been pressed for payment and at a time when he was 

at risk of adverse costs orders in Dubai. Further, the defendant’s declared lack of income did 

not match his direct debits or recent expenses. His pattern of behaviour was one of trying to 

avoid paying. 
23 



PART 3: Freezing order cases 

(2) Les Ambassadeurs Club Ltd v Albluewi [2020] EWHC 1368 (QB) (28/05/2020) 

 The claimant casino claimed £2m from the defendant Saudi national in respect of various 

dishonoured cheques and/or a loan in that amount. The defendant asserted that the monies 

claimed represented illegal gambling debts. The claimant obtained a without notice WFO against 

the defendant. 

 The defendant successfully obtained the discharge of the WFO, inter alia, on the basis of failures 

to make full and frank disclosure of material matters at the without notice stage, and that there was 

no real risk of dissipation. The defendant then applied for his costs of approx. £115,000 on the 

indemnity basis on the grounds that there had been “no basis” for the allegation of real risk of 

dissipation, and that that took the situation “out of the norm” for the purposes of justifying indemnity 

costs. 

 The High Court (Freedman J) refused the defendant’s application and ordered costs to be 

assessed on the standard basis if not agreed: 

– There was a distinction between: (1) a case where there was plainly no basis to apply for a 

WFO and (2) a case where the WFO application was arguable but insufficiently evidenced 

regarding real risk of dissipation. The instant case fell into the latter category. 

– There was no general practice that the English court would, where there had been a finding of 

non-disclosure, order indemnity costs. Non-disclosure would, nevertheless, always be a factor 

in a costs assessment. 

– In the instant case, the relevant non-disclosure had not been deliberate and, overall, the case 

was not “out of the norm” such as to merit an indemnity costs order. 
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PART 3: Freezing order cases 

(3) Public Institution for Social Security v Al-Rajaan & ors [2020] EWHC 1498 (Comm) 

(09/06/2020) 

 The claimant obtained a WFO against its former director general (D1) who was alleged to have 

received c.US$513 million in secret commissions either personally or via nominees over a 20-

year period. The WFO required D1 to swear an affidavit setting out all his assets above £50,000 

in value. D1’s affidavit disclosed assets totalling just US$183 million. The claimant applied for 

further disclosure to assist it in tracing the proceeds of the secret commissions and on the basis 

of incomplete disclosure. 

 The Commercial Court (Jacobs J) partially granted the disclosure application: 

– The court had to consider whether there was any practical utility to the further disclosure, 

whether it had been sought for a collateral purpose and whether it was proportionate. 

– Where there was an obvious discrepancy between assets which were at one time held by 

the defendant versus the current assets disclosure in the affidavit, there was a real 

possibility that further assets were available to which the WFO might apply. 

– D1’s evidence had not established any improper motive on the part of the claimant 

(including the provision of materials to Kuwaiti authorities) nor that the disclosure sought 

would be disproportionate. 

– In circumstances where the court was proceeding on the basis that the claimant had an 

arguable proprietary claim to certain of the assets (and tracing remedies would be 

available), it was, overall, appropriate to order further disclosure in respect of certain 

identified categories of assets. 

25 



PART 3: Freezing order cases 

(4) Abu Dhabi Commercial Bank PJSC v Shetty [2020] EWHC 3423 (Comm) (02/12/2020) 

 The claimant bank sought compensation for losses it alleged were caused by fraudulent 

misrepresentation and conspiracy, and sought a without notice WFO against the defendants 

(the former principal owners and officers of a healthcare group) who were all in India or UAE. 

 The Commercial Court (Bryan J) granted the WFO application and ordered service by 

alternative means: 

– The claimant had established a good arguable case in English-law deceit and conspiracy 

and/or Articles 282 and 285 of the UAE Civil Code (liability to make good harm caused by 

deceit). 

– D1 could be sued in England, where he had given an address pursuant to Section 1140 

CA 2006 as the registered director of a number of UK companies. 

– D1 could be used as the anchor defendant; the other defendants were necessary or proper 

parties to the claim 

– Further, the tort gateway (para.3.1(9) CPR PD6B) was satisfied in relation to all defendants 

– the court could sufficiently infer damage was sustained from tortious acts in the English 

jurisdiction given that the alleged falsification of a UK plc’s accounts was central to the 

claim 

– Although there were factors connecting the case to the UAE and India, the legal centre of 

gravity was the alleged falsification of the UK plc’s accounts – which was properly to be 

tried in the English courts 

– There was a real risk that a future judgment would go unsatisfied and it was appropriate to 

make a WFO 26 



PART 3: Freezing order cases 

SUMMARY OF KEY POINTS 

 The WFO continues to be an important aspect of English cross-border 

litigation involving parties with assets in the Middle East and/or Middle 

Eastern parties with assets in the UK. 

 Parties using the English jurisdiction to obtain asset freezing measures on 

a without notice basis must be aware of the duty to give full and frank 

disclosure of material facts concerning, inter alia, the factual background, 

potential defences available to the counterparty, and details of the 

counterparty’s assets. 

 Parties subject to a WFO granted by the English courts will typically be 

made subject to asset disclosure obligations that are policed strictly. Non-

compliance will often lead to applications and orders for further/enhanced 

asset disclosure in order to ensure that judgments/awards can be properly 

enforced. 
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PART 4: Arbitration cases 

(1) Kabab-Ji Sal v Kout Food Group [2020] EWCA Civ 6 (20/01/2020) 

 KJS and AHFC (which subsequently became a subsidiary of KFG) were parties to a Franchise Development 

Agreement (FDA). A dispute arose under the FDA, which KJS referred to arbitration against KFG (not AHFC). 

The FDA provided for Paris as the seat, whilst English law was the governing law. The FDA also contained 

“No Oral Modification” (NOM) clauses. 

 A jurisdictional issue as to whether (and how) KFG had become an additional party to the FDA (and the 

arbitration agreement), which required determination of what was the applicable law governing that issue. 

 An ICC Tribunal held (i) whether KFG was bound by the arbitration agreement was a French law issue; (ii) 

English law governed whether a transfer of substantive rights and obligations to KFG had taken place; (iii) as 

a matter of English law, and notwithstanding the NOM clauses, a novation was inferred by the conduct of the 

parties; (iv) on the merits, KFG was in breach of the FDA. 

 KFG challenged the award in the French courts. KJS sought enforcement in England, and KFG resisted 

enforcement under S.103(2) AA1996. The High Court determined that English law governed the validity of the 

arbitration clause and that KFG did not become a party to the arbitration clause, and accordingly refused 

enforcement and recognition of the award. 

 The Court of Appeal (McCombe LJ; Flaux LJ; Sir Bernard Rix) dismissed an appeal against that decision: 

– The FDA provided for an express choice of English law to govern the arbitration agreement. The fact that 

the arbitration clause itself did not expressly refer to English law was irrelevant, as the wording in the 

FDA’s Articles 1 and 15 demonstrated a clear intention that the entire agreement would be governed by 

English law. It was therefore not necessary to consider whether there was an implied choice of law. 

– Under English law, the NOM clauses could only be overridden to the extent that the test for an estoppel 

in Rock Advertising Ltd v MWB Business Exchange Centre Ltd [2018] UKSC 24 was satisfied. Principles 

of good faith and fair dealing could not override the clear wording of the contract. The High Court should 

have made a final determination that KFG was not a party to the FDA or the arbitration agreement. 

 An appeal is due to be heard by the Supreme Court on 30 June 2021 
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PART 4: Arbitration cases 

(2) Sabbagh v Khoury [2019] EWCA Civ 1219 (12/07/2019) 

 The claimant commenced English proceedings in 2013 against ten defendants, including her 

brothers, concerning entitlement to the estate of their father (Hassib Sabbagh). She alleged a 

conspiracy to misappropriate the father’s assets after his stroke in 2002, and to deprive her 

of her entitlement to shares in a Lebanese holding company (CCG) since his death in 2010. 

 The brother commenced Lebanese arbitration under CCG’s articles of association in 2014 

and challenged the English court’s jurisdiction (which was rejected by the Court of Appeal in 

2017). 

 The claimant was granted an anti-arbitration injunction to restrain the Lebanese arbitration. 

The defendants appealed. 

 The Court of Appeal (David Richards LJ; Haddon-Cave LJ; Sir Timothy Lloyd) dismissed the 

appeal: 

– AA1996/NYC did not deprive English courts of power to restrain foreign-seated 

arbitrations under S.37 SCA 1981 

– The rationale behind being slow to restrain foreign proceedings did not apply to foreign 

arbitrations (because there was no interference with the foreign court’s jurisdiction) 

– If a dispute is clearly not within a valid arbitration agreement, then an anti-arbitration 

injunction should be granted (but it is still an exceptional step) 

– The claimant's claim to company shares was subject to the arbitration agreement, but 

the asset claim fell outside the scope of the arbitration agreement. Accordingly, there 

was no objection in principle to restraining the pursuit of that claim in the Lebanese 

arbitration. 
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PART 4: Arbitration cases 

(3) Times Trading Corp v National Bank of Fujairah [2020] EWHC 1078 (Comm) (05/05/2020) 

 NBF held 27 bills of lading providing for a 12-month time bar for misdelivery claims and 

incorporating a London arbitration clause. NBF asserted an in rem claim for misdelivery in 

Singapore addressed to the vessel’s owners/demise charterers and also commenced London 

arbitration against the carrier. 

 Following the expiry of the 12-month time bar, NBF was notified that the London arbitration had 

been taken against the wrong party because the vessel was (at the material time) chartered to 

the claimant. The defendant asserted that the claimant’s demise charter did not exist, but also 

sought an extension of time to commence arbitration under S.12 AA1996. The claimant sought 

an anti-suit injunction to restrain the Singapore proceedings. 

 The Commercial Court (Cockerill J) granted the anti-suit injunction application: 

– It would be invidious for a party that invoked a contract as the basis for its claim to do so 

otherwise than in compliance with its provisions as to jurisdiction. The defendant denied the 

contract, yet it had made the claimant a party in the Singapore proceedings. The Singapore 

proceedings would be restrained unless the defendant could demonstrate strong reasons 

militating against relief. 

– In the circumstances, it would be appropriate to restrain the Singapore proceedings, given 

that the defendant’s conduct in failing to commence its substantive claims before the time 

bar’s expiry had not been unreasonable (which was a matter to be heard in further detail on 

the S.12 AA1996 application). 

– The anti-suit injunction would, however, be made conditional upon the claimant giving an 

undertaking not to rely on any time bar in the arbitration. 
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PART 4: Arbitration cases 

(4) Obrascon Huarte Lain SA v Qatar Foundation for Education, Science and Community 

Development [2019] EWHC 2539 (Comm) (02/10/2019) 

 The underlying dispute arose out of a contract (Qatari law, ICC arbitration) for the construction 

of a hospital complex in Qatar. In a subsequent arbitration commenced by the employer 

following its termination of the contract, the contractor argued that Article 184 of Qatar’s Civil 

Code only allowed for termination without a court order in circumstances where that had been 

expressly agreed in the contract terms, and there was no such express wording in the instant 

contract. 

 The tribunal heard expert evidence on Qatari law and accepted the employer’s expert’s 

evidence that the instant contract was sufficiently clear where it provided the employer with the 

right to terminate on notice in the event of a default by the contractor. 

 The contractors alleged that there was a serious irregularity under S.68 AA1996 because the 

tribunal had not decided the question of whether the contract contained an automatic 

termination provision, but appeared instead to have decided that there was no such 

requirement under Qatari law. 

 The Commercial Court (Carr J) rejected the challenge to the arbitration award: 

– The issue of whether the automatic termination condition precluded lawful termination if 

that termination was done by service of a notice had been ventilated before the tribunal. 

The tribunal had preferred the employer’s arguments that a contractual requirement for 

termination did not mean the contract could not be terminated without a court order. 

– That was an unimpeachable conclusion that had been reached in a manner that reflected 

the evidence adduced and the arguments advanced at the hearing. There was no serious 

procedural irregularity. 
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PART 4: Arbitration cases 

(5) Soletanche Bachy France SAS v Aqaba Container Terminal (Pvt) Co [2019] EWHC 362 (Comm) 

(17/01/2019) 

 After the defendant’s notice of termination, construction works were completed by a replacement 

contractor. The claimant was held in breach by arbitral tribunal by failing to perform with due diligence 

and without delay. At the arbitration’s commencement, one of the arbitrators disclosed he was instructed 

by the replacement contractor in an unrelated matter, but the claimant waived any conflict of interest. 

The unrelated matter became an arbitration, but that change of circumstances was not disclosed. 

 The claimant challenged the award under S.67 & 68 AA1996. 

 The Commercial Court (Sir Michael Burton) refused the claimant’s application to set aside the award: 

– Arbitrators had a continuing duty to disclose any conflict. The arbitrator had made disclosure at the 

beginning of the arbitration. The fact that the dispute in which the arbitrator retained did in fact 

subsequently become active made no material difference (i.e. one required to be disclosed). Even 

if there had been a duty to disclose, no reasonable observer would have concluded that there had 

been any risk at any time of a lack of impartiality. 

– The tribunal had held that the termination did not require prospective analysis as to whether the 

claimant could deliver the works on time. On that basis, the tribunal had plainly addressed the 

points made by the claimant, and disposed of them. 

– Whilst it might be said that the arbitrators had failed to deal properly with the concurrent delay 

issue, the financial consequences thereof would have been so modest in the overall context that it 

could not be said that any irregularity would have caused substantial injustice. 

– A challenge to substantive jurisdiction under S.67 AA1996 needed to relate to whether there was a 

valid arbitration agreement, whether the tribunal was properly constituted or what matters had been 

submitted to arbitration in accordance with the arbitration agreement. Even if to accept corrections 

out of time was a nullity, it did not amount to a substantive lack of jurisdiction. 
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PART 4: Arbitration cases 
(6) SRS Middle East FZE v Chemie Tech DMCC [2020] EWHC 2904 (Comm) (02/11/2020) 

 The underlying contract (English law, ICC arbitration) was for the engineering and construction of a 

tank storage terminal and connecting infrastructure in Sharjah. A third party issued the claimant with a 

performance guarantee governed by UAE law. The claimant terminated the contract and called on the 

guarantee. The defendant commenced Sharjah proceedings for interim relief and also commenced 

London arbitration. The defendant then issued substantive Sharjah proceedings because it thought it 

had to do so otherwise its interim relief would become void. The claimant sought an anti-suit injunction 

to restrain the substantive Sharjah proceedings on the basis that any pursuit of the Sharjah claim 

otherwise than in the London arbitration was a breach of the arbitration agreement. 

 The Commercial Court (Andrew Baker J) granted the anti-suit injunction: 

– The claimant had established a prima facie case that a breach of the arbitration agreement was at 

least threatened. There was no good reason not to restrain that breach by way of injunctive relief. 

– It was doubtful whether there had been any need for the defendant to commence its substantive 

Sharjah proceedings. The contention that its interim relief would have been lost had it not done so 

was unsubstantiated by any evidence. If the correct position in UAE law was that the interim relief 

could not be maintained without prosecuting the Sharjah claim through to substantive judgment 

(which was a breach of the arbitration agreement), then it should not have been sought in the first 

place. 

– Damages would not be an adequate remedy if the claimant had to defend itself on the merits in 

Sharjah or risk default judgment if it did not do so because the merits had to be determined in the 

arbitration. 

– An anti-suit injunction was granted restraining the defendant from pursuing the Sharjah claim 

further, and requiring it to consent to the application to the Sharjah court to dismiss the Sharjah 

claim. 
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PART 4: Arbitration cases 

SUMMARY OF KEY POINTS 

 Cases involving parties from the Middle East have made important recent 

contributions to English arbitration law, including on the significant issue 

of how to determine the law governing an arbitration agreement (the 

principles of which were recently authoritatively stated by the Supreme 

Court in Enka v Chubb [2020] UKSC 38). 

 In addition to their ability to grant anti-suit injunctions restraining foreign 

court proceedings commenced in breach of arbitration agreements, the 

English courts have confirmed their ability to grant anti-arbitration 

injunctions to restrain wrongly-commenced arbitrations, even those that 

are not seated in England & Wales. 

 The English courts continue to hear challenges to English-seated 

arbitration awards where the governing substantive law was that of Middle 

Eastern countries. Parties choosing England as the seat of arbitration 

must be aware that, as a matter of English law, such challenges have a 

high threshold and are very often unsuccessful. 
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PART 5: Public international law cases 

(1) Mohamed v Breish [2020] EWCA Civ 637 (15/05/2020) 

 In long-running litigation concerning control of the Libyan Investment Authority (LIA) (which held 

approximately US$1 billion of assets in the UK – which were placed under receivership whilst the control 

dispute was pending). 

 Dr. Mohamed derived his authority from having been appointed as LIA Chairman by the Government of 

National Accord (GNA) – the legitimacy of which had been recognised by the UK Government in FCO letters 

dated 27/07/2018 and 13/11/2018. His authority was challenged by persons, including Mr. Breish, purporting 

to represent various other factions/governments in Libya that arose out of the fall of the Gaddafi regime. 

 The High Court held that it was bound by the “one voice” doctrine to treat the government recognised by the 

UK Government as the government of Libya. Relying on the FCO letters, it was held that the GNA was the 

legitimate government (with authority to appoint Dr. Mohamed as chairman of the LIA). 

 Mr. Breish then put his case on an alternative basis – that the GNA was not the lawful executive under Libyan 

law (no vote of confidence from the Libyan House of Representatives, no consultation of the Libyan House of 

Representatives before appointing the LIA’s board of trustees). 

 Did the “one voice” doctrine extend to those alternative arguments? 

 The Court of Appeal (King LJ; Males LJ; Popplewell LJ) held: 

– The High Court had correctly held that the FCO letters established the UK Government’s unequivocal 

recognition of the GNA as Libya’s executive body. 

– The “one voice” doctrine did not preclude all challenges to the validity of acts as a matter of Libyan law. 

But, where the alleged unlawfulness ran directly contrary to the recognition afforded by the UK 

Government, the “one voice” doctrine was engaged and required the English court to give effect to the 

sovereignty of the recognised government – regardless of any alleged constitutional unlawfulness of that 

government 
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PART 5: Public international law cases 

(2) R (Campaign Against Arms Trade) v International Trade Secretary [2019] EWCA 1020 

(20/06/2019) 

 The claimant sought judicial review of the decision of the UK Government to continue 

granting export licences for arms sales to Saudi Arabia notwithstanding that the exported 

items were possibly to be used in ongoing conflict in Yemen where there was a large body of 

evidence to demonstrate that Saudi Arabia had committed serious and repeated breaches of 

international humanitarian law. 

 At first instance, the High Court dismissed the judicial review claim. 

 The Court of Appeal (Sir Terence Etherton MR; Irwin LJ; Singh LJ) allowed the appeal: 

– The SSIT had failed, when assessing whether there was a “clear risk” (as required by 

Criterion 2c of the Consolidated EU and National Arms Export Licensing Criteria) that 

equipment sold to Saudi Arabia might be used in the commission of serious violations of 

international humanitarian law, to consider whether there was an historic pattern of such 

breaches by Saudi Arabia. 

– Accordingly, the decision to continue to license military equipment for export to Saudi 

Arabia was unlawful. 

 The UK Government was given permission to appeal to the Supreme Court but, on 7 July 

2020, announced its intention to withdraw that appeal in light of its assessment (on the 

retaking of the decisions as ordered by the Court of Appeal) that possible violations of 

international humanitarian law were only “isolated incidents”. 
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PART 5: Public international law cases 

(3) R (Certain Underwriters at Lloyds London) v HM Treasury [2020] EWHC 2189 (Admin) 

(12/08/2020) 

 The claimant reinsurers challenged the UK Treasury’s interpretation of EU sanctions on Syria 

contained in Regulation 36/2012. In particular, the claimants asserted that the UK Treasury was 

able to release funds frozen pursuant to the sanctions in order to satisfy the judgment. 

 The UK Treasury’s position was that banks provided it with information concerning under the 

sanctions regime for the purpose of “facilitating compliance” with the sanctions regime and Article 

29 of Regulation 36/2012 expressly provided that “any information provided or received in 

accordance with [Article 29] shall be used only for the purposes for which it was provided or 

received”. “Facilitating compliance” did not include facilitating requests to release frozen funds to 

satisfy an outstanding judgment. 

 The Administrative Court (Kerr J) gave judgment for the claimants: 

– The main purpose of Regulation 36/2012 was to make life difficult for those involved in 

repression Syria by denying access to EU territory and to funds that could be used for hostile 

purposes. It contained both punitive measures and exceptions or derogations that 

moderated their impact where necessary/appropriate. HM Treasury's proposition was that 

the purposes of Regulation 36/2012 were to be found exclusively in its punitive parts, not in 

its moderating provisions. 

– A person owed money by a listed target body would suffer by losing that money if the funds 

needed to satisfy its judgment were frozen. That was a hardship that was moderated by 

Article 18(1) which permitted the release of funds to satisfy a judgment. There was no reason 

why providing information about the location of the funds would not be “facilitating 

compliance” with Regulation 36/2012. 
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PART 5: Public international law cases 

SUMMARY OF KEY POINTS 

 The English court’s consideration of public international law matters has 

formed part of disputes involving important issues for Middle Eastern 

parties, such as the decisions concerning the chairmanship of the Libyan 

Investment Authority in Mohamed v Breish. 

 In addition, the English courts have been the venue for the ventilation 

(often indirectly) of the lawfulness of the conduct of Middle Eastern states, 

involving allegations of breaches of international humanitarian law. 
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PART 6: Disclosure and Fraud cases 

(1) Performing Right Society Ltd v Qatar Airways Group QCSC [2021] EWHC 869 (Ch) (13/04/2021) 

 The claimant was the assignee of worldwide performing rights to certain music and sound recordings 

that were used on the defendant’s in-flight entertainment system. The claimant commenced English 

proceedings alleging worldwide copyright infringement. There was to be a preliminary trial of a list of 

agreed issues of principle arising under English and Qatari copyright law. 

 The claimant sought extended disclosure in relation to certain issues relevant to the preliminary trial. 

 The Chancery Division (Deputy Master Francis) held: 

– The correct approach to extended disclosure was to consider in respect of each item whether (a) 

it was a key issue in dispute that would need to be determined with some reference to 

contemporaneous documentation in order for the preliminary issues to be fairly resolved; (b) the 

model of disclosure was appropriate in order to fairly dispose of the preliminary issues; (c) the 

proposed extended disclosure order was reasonable and proportionate. 

– It was relevant for the court to determine the manner and mode in which the content was made 

available to passengers via the in-flight app, and whether it was limited to particular aircraft. 

Model C disclosure would facilitate the fair resolution of the question as to whether “acts of 

communication” had been made “public” for the purposes of the Copyright, Designs and Patents 

Act 1988. 

– Model C disclosure was also reasonably required of documents which showed the range of 

content made available via the in-flight apps, but not of content actually accessed by passengers 

– It was reasonable and proportionate for an order for search-based disclosure of documents of 

outward-facing advertising and other promotional materials used by QA to sell its flights – in 

order to see the extent to which in-flight entertainment was promoted 

– It was not reasonable or proportionate to extend the order to include internal or planning 

documents 
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PART 6: Disclosure and Fraud cases 

(2) PCP Capital Partners LLP & anor v Barclays Bank PLC [2021] EWHC 307 (Comm) (26/02/2021) 

 In 2008, Barclays wished to avoid being bailed-out by the UK Government as it preferred to raise 

capital from the market. A deal was put together whereby Qatari funders would put GBP2.3 billion 

and the claimants would put GBP3.5 billion into Barclays in October 2009. The SPVs the claimants 

used were transferred to an Abu Dhabi-state owned entity in November 2009. 

 The claimants alleged that Barclays had made false representations that the claimants would receive 

“the same deal” as the Qatari funders in respect of the investments – both in terms of the actual 

terms of the instruments and in terms of fees/remunerations paid to Qatari funders in return for their 

investment. It was alleged that Barclays had paid ‘disguised fees’ to Qatar in exchange for its 

investment; had the claimants known this at the time it would have been able to obtain further fees 

from Barclays. 

 The Commercial Court (Waksman J) held that Barclays had committed deceit, but there was an 

insufficient causal link between the deceit and the loss: 

– In the counterfactual situation (i.e. had the claimants discovered the existence of Barclays’ 

funding arrangements concerning Qatar before October 2009), the claimants would most likely 

have discovered the true position if the misrepresentations had not been made, and (most likely) 

would have secured additional value from Barclays in return for the SPVs’ investments. 

– However, even if the true position had been made in time, the claimants would have stood no 

real chance of keeping the Abu Dhabi-based funders on board while retaining control of the 

SPVs. The claimants would have stood no chance of securing the requisite level of debt 

financing. 

 The claimants were refused permission to appeal by the Court of Appeal on 4 June 2021 
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